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The Federal esTaTe Tax 

and GiFT Tax

The federal estate tax is a tax 
imposed on the transfer of assets 
upon a person’s death; the estate 
tax burden is on the decedent’s 
estate and not on the recipient of 
the inheritance.  The estate tax is 
based upon the total value of the 
assets owned by a person at the 
time of death (the “estate”).  The 
federal gift tax is a tax imposed 
on the gratuitous transfer 
of property to others during 
life.  The gift tax applies to all 
gratuitous transfers, whether 
direct or indirect, whether 
outright or in trust, and whether 
the property transferred is 
real or personal, tangible or 
intangible.  The Federal estate 
tax and gift tax are “unified,” 
which means that the amount 
of estate tax payable at death 
takes into account lifetime gifts 
and gift taxes paid thereon.  The 
current top gift tax/estate tax 
rate is 40%.

The Federal tax code provides the 
following credits, exemptions, 
and exclusions which can be 
utilized to reduce gift and estate 
tax liability:

The Unlimited Marital 
Deduction.  

You may transfer an unlimited 
amount of property to your 
spouse (whether during life or 
at death) without incurring any 
gift or estate tax.  If you were 
to pass away survived by your 
spouse, all property passing in 
a certain manner to your spouse 
would be deductible from your 
taxable estate.  It is important 
to keep in mind that the marital 
deduction is only a tax deferral 
provision (i.e., essentially all of 
the estate taxes are deferred until 
the death of the second spouse).  

The Unlimited Charitable 
Deduction.  

You may transfer an unlimited 
amount of property to charitable 
organizations (both during life 
and at death) without incurring 
any gift or estate tax.  (You 
may also receive an income tax 
deduction for lifetime charitable 
gifts in many circumstances.)  
The incorporation of the 
unlimited charitable deduction 
into an estate plan is often a 
powerful estate tax reduction 
technique as well as an effective 
means of accomplishing non-tax 
estate planning goals.  

Estate Tax Exemption.

The Federal tax code allows 
every person a credit against 
estate taxes, which effectively 
excludes some or all of that 
person’s assets from estate tax.  
We will refer to the amount of 
a person’s estate that is excluded 
or exempt from federal estate 
tax as the Estate Tax Exemption 
(also known as the “Applicable 
Exclusion Amount”).  The Estate 
Tax Exemption applicable to a 
person’s estate is determined by 
the year in which the person dies.  
For example, in 2016 a person’s 
estate may effectively exclude 
up to $5,450,000 in assets from 
federal estate tax.  Thus, if the 
value of the taxable estate of 
a person dying in 2016 is less 
than $5,450,000, no estate tax 
is owed, and if the value of the 
taxable estate is over $5,450,000, 
the amount over $5,450,000 
will be subject to estate tax at 
a rate of 40%.  Currently, if a 
person does not use his or her 
entire Estate Tax Exemption, 
the unused amount is available 
to a surviving spouse. This is 
known as “portability.”  For 
example, if a person dies in 2016 
with an estate of $4,000,000, 
the portability of the Estate 
Tax Exemption allows his or 
her surviving spouse to exclude 

There are three (3) Federal taxes on the transfer of wealth:  the estate tax, the gift tax, and 
the generation-skipping transfer (“GST”) tax.  Some states have a separate wealth transfer tax 
system in place, while other states do not.  Oklahoma does not have an estate tax, gift tax, or 
GST tax.  (The Oklahoma estate tax was eliminated as of January 1, 2010).  
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$6,900,000 ($5,450,000 Estate 
Tax Exemption of the surviving 
spouse plus $1,450,000 first 
spouse’s Estate Tax Exemption) 
in assets from federal estate tax 
upon death.    

Gift Tax Exemption.  

Currently, up to $5,450,000 
in gifts may be exempt from 
gift tax through the use of 
the Gift Tax Exemption. 
However, applying the Gift Tax 
Exemption to lifetime gifts will 
reduce the amount of property 
that can be excluded from estate 
tax upon a person’s death.  For 
example, if a person dies in 2016 
having made taxable gifts of 
$1,000,000 during his lifetime, 
the amount of property that 
the person can transfer free of 
estate tax will be reduced from 
$5,450,000 to $4,450,000.  (I.e., 
The Estate Tax Exemption is 
reduced by the amount of Gift 
Tax Exemption used during 
life.)

Tax Free Gifts.  

Annual Exclusion Gifts.

There are a few methods of 
avoiding gift tax on gratuitous 
transfers other than through the 
use of the Gift Tax Exemption.  
Gifts which qualify for the 
annual exclusion from gift 
tax are one such method. The 
Federal tax code permits every 
person to make gifts of up to 
$14,000 per person, per year to 
an unlimited number of people 

without the imposition of gift 
tax or the use of the Gift Tax 
Exemption.  If you are married 
and your spouse elects to make, 
or “split,” a gift with you, a 
tax-free gift of up to $28,000 
per person, per year may be 
made.  In order for a gift to 
qualify for the annual exclusion 
from gift tax, the transfer must 
be of a “present interest.”  Most 
outright transfers of property 
will qualify for the gift tax 
annual exclusion (i.e., they are 
present interest gifts).  Without 
special trust provisions, most 
transfers to trusts will not be 
eligible for the annual exclusion 
(i.e., they are future interest 
gifts).

Medical and Educational 
Expenses.  

Other tax-free transfers 
provided by the Federal 
tax code include payments 
of medical services and/or 
educational expenses for the 
benefit of others, so long as such 
payments are made directly to 
the service providers (e.g., the 
doctor, hospital, school, etc.).  
The payment of such expenses 
is unlimited in both number 
and amount.  

The GeneraTion 

skippinG TransFer Tax

The generation skipping transfer 
(“GST”) tax is an additional 
federal transfer tax.  The GST 
tax rate is equal to the highest 

estate tax rate (currently 
40%).  Very generally, this is 
a confiscatory tax designed 
to penalize a person for 
skipping a generation when 
transferring assets either 
during life or at death.  
Each person is provided an 
exemption from the GST tax; 
in 2016 the GST Exemption is 
$5,450,000.  Unfortunately, all 
or a portion of many people’s 
GST Exemptions is often 
wasted.  If a GST exemption 
is properly allocated to trusts 
created for the benefit of a 
child, any assets that remain 
in the trust upon the death of 
the child are not included in 
the child’s taxable estate.  The 
estate tax free character of a 
GST Exempt Trust continues 
as long as the trust continues 
to exist (this is limited by 
the state law of many states, 
including Oklahoma).  
Furthermore, distributions 
from a GST Exempt Trust are 
not subject to GST tax when 
made to grandchildren, great 
grandchildren, etc.  Please 
note this is a very simplified 
summary of the GST tax 
and the GST tax exemption.  
When appropriate, GST 
tax planning should be 
incorporated into a person’s 
overall estate plan and will 
be explained in more detail at 
such time.  
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Calendar 
Year

Estate Tax 
Exemption

GST 
Exemption

Highest 
Estate/GST 

Tax Rate

Gift Tax 
Exemption

Highest 
Gift Tax 

Rate

2001 $675,000 $1,060,000 55% $675,000 55%

2002 $1,000,000 $1,060,000 50% $1,000,000 50%

2003 $1,000,000 $1,060,000 49% $1,000,000 49%

2004 $1,500,000 $1,500,000 48% $1,000,000 48%

2005 $1,500,000 $1,500,000 47% $1,000,000 47%

2006 $2,000,000 $2,000,000 46% $1,000,000 46%

2007 & 2008 $2,000,000 $2,000,000 45% $1,000,000 45%

2009 $3,500,000 $3,500,000 45% $1,000,000 45%

2010 $5,000000 $5,000,000 35% $1,000,000 35%

2011 $5,000,000 $5,000,000 35% $5,000,000 35%

2012 $5,120,000 $5,120,000 35% $5,120,000 35%

2013 $5,250,000 $5,250,000 40% $5,250,000 40%

2014 $5,340,000 $5,340,000 40% $5,340,000 40%

2015 $5,430,000 $5,430,000 40% $5,430,000 40%

2016 $5,450,000 $5,450,000 40% $5,450,000 40%

2017 $5,490,000 $5,490,000 40% $5,490,000 40%

summary oF esTaTe, GiFT, & GsT Tax raTe ChanGes:  2001-2016

The following chart summarizes the wealth transfer exemptions and tax rates from 2001 through 2016 
based on the current federal law. 
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