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Estate planning is a process 
by which individuals make 
comprehensive arrangements 
for their property and personal 
needs which will remain in effect 
during disability and after death.  
It is a common misconception that 
only the very wealthy need estate 
planning.  Since we all will pass 
away someday, and 50% of us will 
be physically or mentally disabled 
for at least ninety days, everyone 
can benefit from some type of 
estate planning.  

Some common objectives which 
can be achieved through estate 
planning include:

• Making sure your assets are 
transferred upon your death to the 
people and/or organizations you 
choose;

• Reducing or eliminating the 
need for probate proceedings upon 
your death which also reduces or 
eliminates probate related fees, 
costs, and delays;

• Reducing or eliminating gift, 
estate, and generation skipping 
transfer taxes; 

• Providing for your care and 
benefit in the event you become 
incapacitated, without the need for 
guardianship proceedings;

• Designating a guardian for your 
minor children upon your death; 
and

• Protecting beneficiaries from 
mismanagement and from the 
claims of creditors and ex-spouses.

Planning one’s estate requires 
knowledge of relevant factors 
and choices.  This document is 
intended to be a general overview 
of fundamental estate planning 
concepts.  It is not intended 
to be a complete discussion of 
all estate planning options, a 
complete analysis of any particular 
technique, or a substitute for legal 
advice tailored to your specific 
situation.  The purpose of this 
document is to help you determine 
your estate planning goals and 
to outline some of the estate 
planning tools that are available to 
help you accomplish these goals.  
This document first provides 
information concerning the most 
common estate planning tools 
and the probate process.  Then 
there is information concerning 
other important estate planning 
documents such as a Durable 
Power of Attorney for Property, 
a Durable Power of Attorney for 
Health Care, and an Advance 
Directive for Health Care (also 
referred to as a “Living Will”).  

THE LAST WILL AND 
TESTAMENT

A will is a legally binding document 
that (i) states how property held in 
your name is to be distributed at 
your death, (ii) names a personal 
representative of your estate (also 
referred to as an executor), and 
(iii) designates a guardian for 
your minor children.  Your will 
does not become effective until 
your death.  Until then, as long 
as you are considered mentally 
competent, you can change the 

terms of your will or revoke it 
entirely at anytime.

Generally, everyone should have 
some kind of will.  Even if the 
bulk of a person’s estate will pass 
under the terms of a revocable 
trust or other will substitute (see 
the discussion of revocable trusts 
below for more information), a 
will is still needed.  A will controls 
the disposition of any assets that 
are not transferred to the revocable 
trust prior to death, disposes 
of assets acquired after death 
through inheritance, appoints a 
guardian of minor children, and 
exercises testamentary powers 
of appointment.  A will can also 
direct how debts, taxes, probate 
fees and other costs are to be 
paid, provide living expenses 
for family members during the 
probate period, and designate a 
fiduciary to manage the affairs of 
an incapacitated beneficiary.

Many married people want their 
estate to pass entirely to their 
spouse upon death.  However, a 
will is often needed to achieve this 
result.  If you die without a will, all 
of your assets will be distributed 
according to your state’s intestate 
succession statutes.  These 
statutes specify to whom your 
property should be distributed.  
While intestate succession laws 
attempt to be fair, they may not 
distribute your property as you 
would have wanted.  Under many 
states’ intestate succession laws, a 
surviving spouse is not necessarily 
entitled to all of the deceased 
spouse’s property.  For example, 
under the intestate succession 
law of Oklahoma, if the deceased 
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leaves a surviving spouse and one 
or more surviving descendants 
(children, grandchildren, etc.), the 
surviving spouse is only entitled 
to one-half (1/2) of the deceased 
spouse’s estate, or perhaps less 
if the deceased is survived by 
descendants of another marriage.  

Though a will is a very important 
estate planning tool and serves a 
variety of purposes, it should not 
be your only estate planning tool.  
Since a will is effective only upon 
your death, a will does not protect 
you or your family in the event 
you are incapacitated and unable 
to manage your property or 
health care matters.  In addition, 
when used as the primary estate 
planning tool, the will must be 
probated, a process many seek to 
circumvent.

PROBATE

Probate is the legal process used 
to pay your creditors, value your 
estate, and transfer title to property 
from your name to the names of 
your chosen beneficiaries or heirs.  
Since the probate process is a legal 
proceeding conducted by a court, 
it includes many time-consuming 
procedures that must be followed 
including:  (i) the preparation 
of legal documents which must 
be filed with the court, (ii) the 
publication and delivery of notices 
to creditors, (iii) the observance 
of waiting periods during which 
creditors can file claims, and 
(iv) the conveyance of notice to 
everyone named in the will or 
who would inherit according to 
state law if there were no will. 

The cost of probate varies 
considerably depending on the size 
and complexity of the estate, the 
type of assets comprising the estate, 
the complexity of tax planning, the 
number of beneficiaries and how 
well they get along, the abilities 
and organization of the personal 
representative, and many other 
factors.   Estimated probate and 
administrative costs range from 
approximately $2,000 for very 
simple estates to over $500,000 for 
very complicated estates.  It is not 
unusual for 5% to 10% of the estate 
to be depleted by probate fees and 
administrative expenses. 

The length of the probate process 
also varies considerably depending 
upon the individual situation, but 
it is very difficult to complete a 
probate in less than six months.  
It can sometimes take years to 
complete.  The national average 
for a probate is approximately 
sixteen months.  This delay can be 
very difficult on beneficiaries who 
are waiting for distributions from 
the estate.  

When probate is required, the 
proceedings are commenced in 
the state and county in which 
you reside at the time or your 
death.  In addition, a separate 
probate proceeding is required in 
each state in which you own real 
property.  For example, if you 
live in Oklahoma, own vacation 
property in Colorado, and own 
inherited property in Texas, upon 
your death, the vacation property 
must go through probate in 
Colorado, the inherited property 
must go through probate in 
Texas, and the remainder of your 

estate must go through probate 
in Oklahoma.  This involves 
additional costs and delays since 
some form of the probate process 
must be repeated in each state.

In addition, documents filed 
with the probate court become 
a matter of public record.  As 
a result, anyone who wants to 
know the terms of your will, an 
inventory of your property (unless 
such an inventory is waived), or 
the amount of estate tax paid by 
your estate will have access to this 
information through the probate 
court files.  

It is important to note that not all 
assets owned by an individual are 
required to go through probate in 
order to be transferred to intended 
beneficiaries.  For example, there 
are certain assets that require the 
owner to designate to whom the 
asset shall pass upon his or her 
death.  Such assets generally do not 
need to be probated and include 
the following:  (i) individual 
retirement account (IRA), Keogh 
or H.R.-10 plan, employee stock 
ownership plan, 401K qualified 
plan, life insurance, United States 
savings bonds (if registered in 
beneficiary form), and certain 
types of annuities (e.g., refund 
annuity and life annuity with 
term certain).  Note that these 
types of assets avoid probate 
only if there is a valid (e.g., living 
person) designated as beneficiary.  
In addition, property held in joint 
tenancy with right of survivorship 
does not need to be probated, 
as long as at least one tenant is 
surviving.  However, joint tenancy 
with right of survivorship should 
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be used very cautiously as an estate 
planning tool.  (See additional 

discussion below).

The expense, time, and lack of 
privacy involved in the probate 
process have caused many people 
to seek ways in which probate can 
be avoided altogether.  Various 
methods for avoiding probate do 
exist.  

JOINT TENANCY 
WITH THE RIGHT OF 

SURVIVORSHIP

Titling assets in joint tenancy 
with the right of survivorship 
(“JTWROS”) is one method many 
people use in an attempt to avoid 
probate.  JTWROS is a manner of 
title registration that allows two 
or more people to own property 
together which requires that 
upon the death of a joint tenant, 
the deceased joint tenant’s share 
passes to the surviving joint 
tenant(s) automatically.  Thus, as 
long as there is a surviving joint 
tenant, no probate is required to 
transfer a JTWROS asset to the 
surviving joint tenant(s).  While 
placing property in JTWROS may 
accomplish some of an individual’s 
estate planning goals, it will not 
satisfy the estate planning concerns 
of many people and may result in 
undesirable consequences.

For example, assume a parent 
places property in JTWROS with 
one or more of his or her children.  
By placing the property in 
JTWROS, the following is likely 
to occur: 

• Loss of Control.  

The parent loses control over the 
property.  The parent must now get 
a child’s approval to sell, withdraw 
or mortgage the property.  This 
could be a significant problem 
if family harmony changes or 
a child becomes incapacitated.  
Furthermore, obtaining the 
signatures of all joint tenants could 
be time consuming and difficult, 
especially if they live in different 
states.  

• Subject to the Claims of 
Creditors.  

Since each child owns part of the 
property, the property is subject to 
the claims of each child’s creditors.

• Unequal Division. 

Parents often want their property 
to be divided equally among all 
their children, and if any child 
has predeceased them, for the 
deceased child’s share to be 
divided among the children of that 
child.  However, JTWROS does 
not carry out this common wish.  
Only surviving joint tenants will 
inherit the property, so if the asset 
continues to be held in JTWROS, 
eventually, the entire property 
will be inherited by the child who 
survives the longest.  The families 
of the children who predeceased 
the surviving joint tenant will 
receive nothing.

• Unfavorable Tax 
Consequences.  

Placing property in JTWROS 
with someone other than a 
spouse could have very significant 
unfavorable income, gift, and 

estate tax ramifications.  For 
instance, assume a mother places 
her home in JTWROS with her 
daughter who does not live in 
the home.  The mother will be 
treated as having made a gift to 
the daughter equal to one-half 
the value of the home.  This could 
result in the mother having to pay 
gift tax.  If the mother later wants 
to sell the house, she may have 
lost all or part of her exemption 
from income tax on the sale of a 
personal residence.  Additionally, 
the daughter may have lost 
significant income tax benefits by 
having the property gifted to her 
rather than inheriting it.  

Furthermore, placing property in 
JTWROS does not guarantee that 
probate will be avoided. Probate is 
avoided only if there is a surviving 
joint tenant.  If a husband and wife 
own all their property in joint 
tenancy and they are both killed in 
a common accident, their estates 
will have to go through probate 
since there is no surviving joint 
tenant.  Even if one spouse were to 
survive, probate will be required 
upon the surviving spouse’s death.  
Thus, JTWROS frequently creates 
more problems than it solves and 
is generally not recommended as a 
replacement for a comprehensive 
estate plan.

TRUST PLANNING

TRUSTS GENERALLY

The number of people using trusts 
as part of a basic estate plan has 
increased significantly over the 
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years. A trust is essentially a legal 
arrangement in which a person 
(the “settlor”) transfers his or her 
assets to a person (the “trustee”) 
who agrees to own, administer, 
and distribute those assets (the 
“trust estate”) to designated people 
(the “beneficiaries”) according 
to the provisions of the written 
trust instrument (the “trust 
agreement”). 

All types of assets can be placed into 
a trust, including bank accounts, 
real estate, securities, mutual 
fund shares, limited partnership 
interests, and personal property.  
However, since there are some 
assets that should not be placed in 
a trust, a determination of which 
of your assets should be placed in 
trust should be made with your 
attorney.

There are basically two types of 
trusts - irrevocable and revocable.  
An irrevocable trust is one that 
cannot be revoked or changed 
once it is created.  A revocable 
trust is one which can be amended 
or revoked at anytime.  Irrevocable 
and revocable trusts are created for 
very different purposes, but both 
types of trusts may be included in 
an estate plan depending on the 
circumstances.

Irrevocable trusts are commonly 
used to remove assets from a 
taxable estate and thus reduce 
estate taxes.  With an irrevocable 
trust, ownership of the trust’s 
assets are relinquished and thus 
removed from the donor’s taxable 
estate.  Though irrevocable trusts 
can be effective in reducing 
estate taxes, they do require the 

surrender of control and use of 
the assets – a proposition which 
is not appropriate for everyone.  
One common example of an 
irrevocable trust is a life insurance 
trust.  (This strategy is outside the 

scope of this document.)

THE REVOCABLE 
TRUST

A revocable trust is a very 
effective way to make certain your 
estate assets are distributed as you 
desire.  It is “revocable” because 
you can change the terms or 
cancel it at any time during your 
life.  Initially, you would be the 
settlor, trustee, and beneficiary of 
your revocable trust.  In addition, 
the revocable trust can be a very 
effective probate avoidance 
technique.  During your lifetime, 
you transfer to your revocable 
trust ownership of all property 
that is subject to probate.  Upon 
your death, you own no property 
in your individual name and thus 
there is nothing to probate.  Your 
assets are distributed according to 
the terms of the trust agreement.  
The trust terms may provide 
for outright distribution of your 
assets or your assets may remain 
in trust for the benefit of your 
children, grandchildren, and/or 
other beneficiaries.  

There are a number of benefits 
that result from the use of a 
revocable trust as your primary 
estate planning document.  Those 
advantages include the following:

• Probate Avoidance. 

By placing your property into a 
revocable trust, you can avoid 
the probate process.  Since the 
trust owns the property and it is 
physically impossible for the trust 
to die, the owner of the property 
never dies and probate is never 
required.  This is particularly 
beneficial to an individual who 
owns real estate in different states 
since a separate probate would be 
required in each state.  A revocable 
trust avoids probate for the person 
creating the trust while reserving 
in that person the right to 
maintain complete control of the 
trust property, including the right 
to direct the spending of trust 
assets, amend the trust provisions, 
and revoke the trust at anytime.  A 
revocable trust is the only device 
that can be used with almost all 
types of property and does not 
depend upon having a surviving 
joint tenant or beneficiary to avoid 
probate.

• Disability Planning. 

If you should become unable 
to manage your affairs, your 
co-trustee or successor trustee 
would have the authority to 
manage the trust assets during 
your lifetime and conserve your 
assets without the necessity of 
court approval or the appointment 
of a guardian or conservator.  
Married individuals usually select 
their spouse to serve as co-trustee. 
If there is not a co-trustee serving, 
your trust will name a successor 
trustee to replace you in the event 
of your incapacity.
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• Privacy. 

A revocable trust is a more private 
vehicle than a will for disposing 
of your assets since a revocable 
trust is usually not recorded and 
is not subject to public inspection.  
Your will, on the other hand, will 
become a public document if the 
will is probated.

• Continuity.  

Revocable trusts serve as an 
ongoing mechanism after death to 
receive income, pay bills, pay taxes, 
and manage assets without delay 
or the court approval necessitated 
by probate proceedings.

• Security.  

Due to the lesser degree of 
formality surrounding their 
execution and the lack of an 
existing court proceeding in 
which to make an objection, 
revocable trusts are somewhat 
more difficult, and thus less likely, 
than a will to be legally challenged 
after death. 

• Flexibility.  

This lesser degree of formality 
also makes it is easier to amend a 
trust than to change a will. 

You should keep in mind that 
in order to avoid probate, your 
revocable trust must be funded 
during your lifetime.  In other 
words, you must identify and 
transfer all property that would 
be subject to probate upon your 
death.  Real property interests 
must be transferred to your trust 
via a deed.  The signature cards 
and/or ownership designations 

of bank accounts and investment 
accounts must be changed.  The 
ownership of stocks and bonds 
must be transferred to your 
trust through the designated 
transfer agent.  Assistance with 
this process is an important part 
of your estate planning.  If you 
decide to create a revocable trust, 
a “pourover will” is also prepared 
for you.  The pourover will simply 
states that any assets held in your 
name (rather than the revocable 
trust’s name) will be transferred 
to the trust.  If any assets must be 
transferred by the pourover will, a 
probate is required.

SELECTING A TRUSTEE 

When creating a trust, your choice 
of a trustee is very important 
because the trustee will control 
the assets of the trust.  Essentially 
the choice is among a corporate 
trustee, an individual trustee, or a 
combination of both.  In choosing 
a trustee, you should consider the 
purposes of the trust, the extent of 
the duties imposed on the trustee, 
the complexity and duration of 
the trust, and the reliability and 
experience of the trustee.

• Corporate Trustee.  

You could select a corporation to 
serve as trustee.  Using a corporate 
trustee can be advantageous 
because of a corporation’s financial 
responsibility, its continuity of 
life, and its overall administrative 
capabilities.  The administrative 
tasks, investment decisions, and 
accounting matters of large trusts 
can require a considerable amount 

of time.  A corporate trustee is 
often better equipped to provide 
these services than a family 
member.  Also, a corporation tends 
to exist longer than an individual. 
Therefore, a trust that is likely to 
continue for a long period of time 
should either have a corporate 
trustee or suitable mechanism in 
place for the selection of successor 
individual trustees.

• Settlor as Trustee.  

Generally, you appoint yourself as 
an initial trustee of your revocable 
trust.  This allows you to remain 
in control of the trust assets while 
also reaping the benefits of having 
those assets in a trust.  Often, 
a settlor appoints an individual 
to serve as a co-trustee with the 
settlor until the settlor’s death.  In 
the case of married couples, this is 
commonly the spouse.  Upon the 
settlor’s death or incapacity, the 
co-trustee will either serve alone 
or appoint another person to fill 
the vacancy left by the settlor.  
The trust instrument should 
also designate a successor trustee 
to serve in the event the settlor 
and/or co-trustee are unable to 
serve.  For tax reasons, it is not 
recommended that the settlor 
serve as trustee of an irrevocable 
trust.

• Beneficiary as Trustee. 

Generally, an individual can be a 
trustee of a trust of which he or 
she is a beneficiary.  A beneficiary 
is usually a logical choice because 
of the beneficiary’s obvious 
interest in the trust.  When 
drafting a trust which appoints 
a beneficiary as a trustee, care 
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must be taken to avoid giving the 
beneficiary any powers that would 
cause unwanted income, gift, or 
estate tax consequences. When 
determining whether a beneficiary 
should be appointed as a trustee, 
consideration should be given to 
whether the beneficiary is reliable 
and possesses reasonably good 
judgment. Many trusts allow the 
beneficiary to serve as trustee only 
after the beneficiary has reached 
a specified age, thereby delaying 
the beneficiary’s appointment 
until he or she may have become 
more reliable and obtained better 
judgment.  Again, this is a variable 
that you should consider and 
define according to your wishes.

• Individual Trustees.  

n individual, such a family member 
or other person who is familiar 
with you and your beneficiaries, 
can be appointed as a trustee.  
Being more familiar with you and 
your beneficiaries may enable the 
individual to administer the trust 
more in accordance with your 
wishes.  Also, your beneficiaries 
may find it easier to request and 
obtain discretionary distributions 
from a familiar person. 

OTHER ESTATE 
PLANNING 

DOCUMENTS

• Durable Power of Attorney 
for Property

A Durable Power of Attorney for 
Property is an extremely broad 
and powerful document that 
designates an attorney-in-fact to 

deal with your property in the 
event you are unable to do so 
(e.g., you are incapacitated).  The 
purpose of this document is to 
have someone in a position to deal 
legally with your property if you 
are otherwise unable to do so and 
to avoid the expensive, lengthy, 
and difficult process of having 
a court appoint a guardian to 
manage your affairs.

• Durable Power of Attorney 
for Health Care 

A Durable Power of Attorney for 
Health Care allows you to appoint 
someone to make health care 
decisions for you in the event you 
are incapacitated and unable to 
make such decisions for yourself.  
The purpose of this document is to 
give someone the legal authority 
to make the health care decisions 
specified in the document and 
avoid the necessity of a court 
appointed guardian of your 
person.  Pursuant to Oklahoma 
law, the health care powers 
listed in this document do not 
include life-sustaining treatment 
decisions; these decisions must 
be addressed in the Advance 
Directive for Health Care, which 
is discussed below.

• Advance Directive for 
Health Care

The Advance Directive for Health 
Care is often referred to as a living 
will, and it allows you to direct 
that extraordinary life-sustaining 
measures be withheld in the event 
you are incapacitated and (i) have 
a terminal condition, or (ii) are 
in a persistently unconscious 
state.  The Advance Directive also 

allows you to designate a health 
care proxy to make life sustaining 
treatment decisions for you if you 
are unable to do so.  In addition, 
this document provides an 
opportunity to donate your body 
or specific organs upon your death 
for purposes of transplantation, 
therapy, or medical/dental 
research. 
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